them in the care of local authorities or with foster parents. In the business
world, too, the law regulates the activities of the limited company, the
partnership and the trade union. Financial deals between people in
business are subject, normally, to the law of contract, at least in theory,
and there are many obligations contained in Acts of Parliament such as the

Companies Acts, with whose regulations all companies must comply.*

A~ X

E.l. DU PONT DE NEMOURS & COMPANY, INC. v. CHRISTOPHER
431 F.2d 1012
United States Court of Appeals, Fifth Circuit
August 25, 1970

GOLDBERG, JUSTICE. This is a case of industrial espionage in which
and airplane is the cloak and a camera the dagger. The defendants-appellants,
Rolfe and Gary Christopher, are photographers in Beaumont, Texas. The
Christophers were hired by an unknown third party to take aerial
photographs of new construction at the Beaumont plant of E. I. du Pont de
Nemours & Company, Inc. Sixteen photographs of the Du Pont facility were
taken from the air on March 19, 1969, and these photographs were later
developed and delivered to the third party.

Du Pont employees apparently noticed the airplane on March 19 and
immediately began an investigation to determine why the craft was circling
over the plant. By that afternoon the investigation had disclolsed that the
craft was involved in a photographic expedition and that the Christophers
were the photographers. Du Pont contacted the Christophers that same
afternoon and asked them to reveal the name of the person or corporation

1 4 # phil Harris, An Introduction to Law, 7" ed., (Cambridge, UK : Cambridge University

Press, 2008) .pp 11-12.
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requesting the photographs. The Christophers refused to disclose this
information, giving as their reason the client’s desire to remain anonymous.

Having reached a dead end in the investigation, Du Pont subsequently
filed suit against the Christophers, alleging that the Christophers had
wrongfully obtained photographs revealing Du Pont’s trade secrets which
they then sold to the undisclosed third party. Du Pont contended that it had
developed a highly secret but unpatented process for producing methanol, a
process which gave Du Pont a Competitive advantage over other producers.
This process, Du Pont alleged, was a trade secret developed after much
expensive and time-consuming research, and a secret which the company had
taken special precautions to safeguard. The area photographed by the
Christophers was the plant designed to produce methanol by this secret
process, and because the plany was still under construction parts of the
process wee exposed to view from directly above the construction area.
Photographs of that area, Du Pont alleged, would enable a skilled person to
deduce the secret process for making methanol. Du Pont thus contended that
the Christophers had wrongfully appropriated Du Pont trade secrets by
taking the photographs and delivering them to the undisclosed third party. In
its suit Du Pont asked for damages to cover the loss it had already sustained
as a resuly of the wrongful disclosure of the trade secret and sought
temporary and permanent injunctions prohibiting any further circulation of
the photographs already taken and prohibiting any additional photographing
of the methanol plant.

The Christophers answered with motions to dismiss for lack of
jurisdiction and failure to state a claim upon which relief could be granted.
Depositions were taken during which the Christophers again refused to
disclose the name of the person to whom they had delivered the photographs.
Du Pont then filed a motion to compel an answer to this question and all
related questions.



On June 5, 1969, the trial court held a hearing on the pending motions.
The court denied the Christophers’ motions to dismiss for want of
jurisdiction and failure to state a claim. The court granted Du Pont’s motion
to compel the Christophers to divulge the name of their client. Agreeing with
the trial court’s determination that Du Pont had stated a valid claim, we
affirm the decision of that court.

This is a case of first impression, for the Texas courts have not faced
this precise factual issue, and sitting as a diversity court we must sensitize
our Erie antennae to decide what the Texas courts would do if such a
situation were presented to them. The only question involved in this
interlocutory appeal is whether Du Pont has asserted a claim upon which
relief can be granted. The Christophers argued both at trial and before this
court that they committed no “actionable wrong” in photographing the Du
Pont facility and passing these photographs on to their client because they
conducted all of their activities in public airspace, violated no government
aviation standard, did not breach any confidential relation, and did not
engage in any fraudulent or illegal conduct. In short, the Christophers argue
that for an appropriation of trade secrets to be wrong there must be a trespass,
other illegal conduct, or breach of a confidentioal relationship. We disagree.

It is true, as the Christophers assert, that the previous trade secret cases
have contained one or more of these elements. However, we do not think that
the Texas courts would limit the trade secret protection exclusively to these
elements. On the contrary, in Hyde Corporation v. Huffines, 1958, 158 Tex.
566, 314 S. W. 2d 763. the Texas Supreme Court specifically adopted the rule
found in the Restatement of Torts which provides:

One who discloses or uses another’s trade secret, without a privilege to do
S0, is liable to the other if

(@) he discovered the secret by improper means, or

(b) his disclosure or use constitutes a breach of confidence reposed in him
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by the other in disclosing the secret to him.

Thus, although the previous cases have dealt with a breach of a confidential
relationship, a trespass, or other illegal conduct, the rule is much broader
than the cases heretofore encountered. Not limiting itself to specific wrongs,
Texas adopted subsection (a) of the Restatement which recognizes a cause
of action for the discovery of a trade secret by any “improper” means.

The question remaining, therefore, is whether aerial photography of
plant construction is an improper means of obtaining another’s trade secret.
We conclude that it is and that the Texas courts would so hold. The supreme
court of that state has declared that “the undoubted tendency of the law has
been to recognize and enforce higher standards of commercial morality in the
business world.” Hyde Corporation v. Huffines, supra 314 S. W. 2d at 773.
That court has quoted with approval articles indicating that the proper means
of gaining possession of a competitor’s secret process is “through inspection
and analysis” of the product in order to create a duplicate. Later another
Texas court explained :

The means by which the discovery is made may be obvious, and the
experimentation leading from known factors to presently unknown results
may be simple and lying in the public domain. But these facts do not destroy
the value of the discovery and will not advantage a competitor who by unfair
means obtains the knowledge without paying the price expended by the
discoverer. ( Brown v. Fowler, Tex. Civ. App. 1958, 316 S.W. 2d 111.)

We think, therefore, that the Texas rule is clear. One may use his
competitor’s secret process if he discovers the process by reverse
engineering applied to the finished product; one may use a completitor’s
process if he discovers it by his own independent research; but one may not
avoid these labors by taking the process from the discoverer without his
permission at a time when he is taking reasonable precautions to maintain its
secrecy. To obtain knowledge of a process without spending the time and



money to discover it independently is improper unless the holder voluntarily
discloses it or fails to take reasonable precautions to ensure its secrecy.

In the instane case the Christophers deliberately flew over the Du Pont
plant to get pictures of a process which Du Pont had attempted to keep secret.
The Christophers delivered their pictures to a third party who was certainly
aware of the means by which they had been acquired and who may be
planning to use the information contained therein to manufacture methanol
by the Du Pont process. The thired party has a right to use this process only
if he obtains this knowledge throght his own research efforts, but thus far all
information indicates that the third party has gained this knowledge solely by
taking it from Du Pont at a time when Du Pont was making reasonable
efforts to preserve its secrecy. In such a situation Du Pont has a valid cause
of action to prohibit the Christo phers from improperly discovering its trad
secret and to prohibit the undisclosed third party form using the improperly
obtained information.

We note that this view is in perfect accord with the position taken by the
authors of the restatement. In commenting on improper means of discovery
the savants of the Restatement of Torts said :

f. Improper Means of Discovery. The discovery of another’s trade secret by
improper means subjects the actor to liability independently of the harm to
the interest in the secret. Thus, if one uses physical force to take a secret
formula from another’s pocket, or breaks into another’s office to steal the
formula, his conduct is wrongful and subjects him to liability apart from the
rule stated in this section. Such conduct is also an improper means of
procuring the secret under this rule. But means may be improper under this
rule even though they do not cause any other harm than that to the interest in
the trade secret. Examples of such means are fraudulent misrepresentations

to induce disclosure, tapping of telephone wires, eavesdropping or other
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espionage. A complete catalogue of improper means is not possible. In
general they are means which fall below the generally accepted standards of
commercial morality and reasonable conduct.

In taking this position we realize that industrial espionage of the sort
here perpetrated has become a popular sport in some segments of our
industrial community. However, our devotion to freewheeling industrial
competition must not force us into accepting the law of the jungle as the
standard of morality expected in our commercial relations. Our tolerance of
the espionage game must cease when the protections required to prevent
another’s spying cost so much that the spirit of inventiveness is dampened.
Commercial privacy must be protected from espionage which could not have
been reasonably anticipated or prevented. We do not mean to imply, however,
that everything not in plain view is within the protected vale, nor that all
information obtained through every extra optical extension is forbidden.
Indeed, for our industrial competition to remain healthy there must be
breathing room for observing a competing industrialist. A competitor can and
must shop his competition for pricing and examine his products for quality,
components, and methods of manufacture. Perhaps ordinary fences and roofs
must be built to shut out incursive eyes, but we need not require the
discoverer of a trade secret to guard against the unanticipated, the
undetectable, or the unpreventable methods of espionage now available.

In the instant case Du Pont was in the midst of constructing a plant.
Although after construction the finished plant would have protected much of
the process from view, during the period of construction the trade secret was
exposed to view from the air. To require Du Pont to put a roof over the
unfinished plant to guard its secret would impose an enormous expense to
prevent nothing more than a school boy’s trick. We introduce here no new or
radical ethic since our ethos has never given moral sanction to piracy. The
market place must not deviate far from our mores. We should not require a



person or corporation to take unreasonable precautions to prevent another
from doing that which he ought not to do in the first place. Reasonable
precautions against predatory eyes we may require, but an impenetrable
fortress is an unreasonable requirement, and we are not disposed to burden
industrial inventors with such a duty in order to protect the fruits of their
efforts. “Improper” will always be a word of many nuances, determined by
time, place, and circumstances. We therefore need not proclaim a catalogue
of commercial improprieties. Clearly however, one of its commandments
does say “thou shall not appropriate a trade secret through deviousness under
circumstances in which countervailing defenses are not reasonably
available.”

Having conculded that aerial photography, from whatever altitude, is an
improper method of discovering the trade secrets exposed during
construction of the Du Pont plant, we need not worry about whether the
flight pattern chosen by the Christophers violated any federal aviation
regulations. Regardless of whether the flight was legal or illegal in that sense,
the espionage was an improper menas of discovering Du Pont’s trade secret.

The decision of the trial courts is affirmed and the case remanded to that
court for proceedings on the merits.
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applies to all races, decisions of this Court firmly establish that
discrimination on the basis of racial affiliation and association is a form of
racial discrimination...

We therefore find that the IRS properly applied Revenue Ruling 71-447
to Bob Jones University.
The judgments of the Court of Appeals are, accordingly, Affirmed.
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1
7 ~ Remedies for Breach of Contract! : £3#95& & 2 ¥7%

The most common remedy for breach of contract is for the court to
assess monetary damages against the wrongdoer. Many contracts provide
for liquidated damages—that is, a predetermined sum to be paid in the
event of nonperformance. Compensatory damages are designed to place
the aggrieved party in the economic position in which he would have been
had the contract been performed; they constitute the most frequent type of
award. Punitive damages, which are designed to punish intentional or
malicious wrongdoers by heaping additional costs upon them, are
generally not awarded in traditional contract cases. In contract law, the
plaintiff may recover those damages which “may fairly and reasonably be
considered ... arising naturally, i.e., according to the usual course of
things, from such breach of contract itself” as well as those damages “such
as may reasonably be supposed to have been in the contemplation of both
parties, at the time they made the contract, as the probable result of the
breach of it.”

The result is that damages will be assessed only for the harm that was
foreseeable when the contract was made. A corollary legal rule imposes an
affirmative duty on the aggrieved party to mitigate damages stemming
from the breach and not to sit idly by allowing the damages to mount. The
courts do not look kindly upon such procrastination and may reduce the

James V. Calvi and Susan Coleman, American Law and Legal system, ( Englewood Cliffs,
N.J.: Prentice Hall, 1989 ) , pp.228-229.
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amount of damages awarded; on the order hand, the aggrieved party is
required to take only reasonable steps that do not lead to undue expense or
humiliation.

7~ ~ Consideration? : #J[A

Every legal system distinguishes between promises which it chooses
to enforce and promises which it will not enforce. One who seeks to
enforce a promise in a common law jurisdiction must affirmatively
establish a basis for finding the promise to be enforceable. There is no
assumption or presumption that because a party made a promise, the
promise should be enforced.

The primary basis for promise enforcement in the common law
system is consideration. A distinction is made between gratuitous
promises and those which are made as a part of bargained exchange.
While there are other rules which will permit enforcement of certain
gratuitous promises, the first inquiry should be to determine whether a
promise was given in return for something or whether it was gratuitous.

Restatement, Second, Section 71 (1) provides: “To constitute
consideration, a performance or a return promise must be bargained for.”
“Bargained for” does not require a bargaining process of offers and
counter-offers such as might take place in a flea market. It simply means
that the performance of the promisee, or the promise to perform, must
have been given in exchange for the promise which the promisee is
seeking to enforce.

Gordon D. Schaber and Claude D. Rohwer, Contracts, (st. Paul, M.N.: West Publishing Co.
1984), P.66.
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The concept of property is well understood in Western society. It is
among the oldest institutions of human civilization. It is widely
recognized that people may own real property and tangible objects. The
common law and the criminal law protect private property from
interference by others. The Fifth Amendment to the U.S. Constitution
protects private property against takings by the government without just
compensation. The philosophical bases for protection of private property
are well entrenched in our culture. Private property has been viewed as
resulting when labor is applied to nature, as an incentive for discovery, as
an essential part of personhood, and as a foundation for an ordered
economic system.

Ideas, by definition, are less tangible. They exist in the mind and
work of humans. Legal protection for intellectual work evolved much later
in the development of human society than did protection for tangible
property. The protection of such “intellectual property” raises complex
philosophical questions. Should the first person to discover a way of
performing an important task—for example, a procedure for closing a
wound—be entitled to prevent others from using this procedure? Should
the first person to pen a phrase or hum a melody be entitled to prevent
others from copying such words or singing the song? Should such

“intellectual property rights” be more limited than traditional property
rights (i.e., the fee simple )? This book explores the legal institutions and
rules that have developed to protect intellectual property.

Robert P. Mergers, Peter S. Menell and Mark A. Lemley, Intellectual Property in the New
Technological Age, 3rd ed., (N.Y.: Aspen Publishers, 2003 ) , p.1.
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All justifications for intellectual property protection, whether based
in economics or morality, must contend with a fundamental difference
between ideas and tangible property. Tangible property, whether land or
chattels, is composed of atoms, physical things that can occupy only one
place at any given time. This means that possession of a physical thing is
necessarily “exclusive”—if | have it, you don’t. Indeed, the core of the
Western concept of property lies in the right granted to the “owner” of a
thing or a piece of land to exclude others from certain uses of it. Settled
ownership rights in land and goods are thought to prevent both disputes
over who can use the property for what purpose, and the overuse of
property that would result if everyone had common access to it.

Ideas, though, do not have this characteristic of excludability. If |
know a particular piece of information, and I tell it to you, you have not
deprived me of it. Rather, we both possess it. The fact that the possession
and use of ideas is largely “nonrivalrous” is critical to intellectual property
theory because it means that the traditional economic justification for
tangible property does not fit intellectual property. In the state of nature,
there is no danger of overusing or overdistributing an idea, and no danger
of fighting over who gets to use it. Everyone can use the idea without
diminishing its value.
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The practice of law has changed dramatically in recent years. These
changes and improvements are a part of the evolution of the practice of
law. Twenty years ago there were no word processors. Computers filled

FIATsE: 2R -
Joanne B. Hames, Introduction to Law, ( Upper Saddle River, N.J.: Prentice Hall, 1998) ,
p.426.
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